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MEMORANDUM DECISION ON MOTION FOR ATTACHMENT ON TRUSTEE
PROCESS AND RECOMMENDED DECISION ON MOTIONS TO ENFORCE
SETTLEMENT AGREEMENT AND FOR ENTRY OF JUDGMENT

Now before the court are the motion of defendant and cross-dam plaintiff MG Excavating and
Construction Company, Inc. to enforce a settlement agreement (Docket No. 235) and the motions of

defendant and third- party plaintiff Greenwich Insurance Company for entry of judgment (Docket No. 239)

and for an attachment on trustee process (Docket Nos. 238 & 246). | deny the motion for attachment,



recommend that the motion to enforce be granted and recommend that an evidentiary hearing be held onthe
motion for entry of judgment.
Procedural History

On June 3, 2003, the United States, for the use and benefit of Doten’s Construction, Inc., filed the
complaint in this action, naming MG Excavating & Congruction Co., Inc. (*IMG”), J. A. Jones
Management Services, Inc. (“Jones’), XL Environmentd, Inc. and Fireman’s Fund Insurance Company
(“FFI") as defendants. Complaint and Demand for Jury Trid (Docket No. 1) at 1. IMG filed an answer
and cross-clamsagaing Jones, XL Environmenta, Inc. and FF. Answer and Cross-Clamsof Defendant
JMG Excavating & Congtruction Co., Inc. (Docket No. 11) at 1, 6-9. An amended complaint wasfiledon
July 25, 2003, adding Greenwich Insurance Company (“Greenwich”) as a defendant and deleting XL
Environmentd, Inc. asadefendant. First Amended Complaint and Demand for Jury Trid (Docket No. 15)
a 1. Jones and FH filed an answer to IMG's cross-clams and a cross-dam by Jones againg MG.
Answer of JA. Jones Management Services, Inc., etc. (Docket No. 16) at 1, 4-6. Greenwichfiled athird-
party complaint against MG, Crown Performance Corporation, Judith M. Gro and Brian D. Gro. Third
Party Complaint of Greenwich Insurance Company (“ Third Party Complaint”) (Docket No. 21) at 1. MG
amended its cross-claims to name Greenwich rather than XL Environmenta, Inc. Amended Answer and
Amended Cross-Clamsof Defendant M G Excavating & Construction Co., Inc., etc. (Docket No. 24) at
7-10.

Greenwich filed amotion for partid summary judgment on its third-party complaint (Docket No.
58) which was granted, resulting in the entry of judgment infavor of Greenwich on Counts|- V1 of itsthird-
party complaint and on Counts | and Il of IMG's cross-clam agang it. Order Accepting the

Recommended Decision of the Magistrate Judge(* 8/4/04 Order”) (Docket No. 86) at 1. Count V11 of the



third- party complaint was declared moot. Id. IMG filed amation for summary judgment (Docket No. 64),
as did the United States (Docket No. 66), Greenwich (Docket No. 72) and FFl (Docket No. 76). FFI
filed asgparate motion for summary judgment on IMG'’ scross-claims. Docket No. 81. IMG' smotionfor
summary judgment on Counts II-1V of its cross-clam was denied. Order Affirming the Recommended
Decison of the Magistrate Judge (Docket No. 145) at 2. Summary judgment asto Counts 1l and 111 of
JMG’s cross-claim was granted for Jones and FFl; thar motion was otherwise denied. 1d. The plaintiff
was granted summary judgment as to Count | of the second amended complaint against FFl and as to
Count Il againgt IMG; its motion was otherwise denied. 1d. Themotion of FFl and Joneswas granted as
to Counts|l and 1V of the second amended complaint and otherwisedenied. 1d. Greenwich’smotionwas
granted asto Count |1 of the second amended complaint and otherwise denied. 1d.

A settlement conference was held in my chambers on June 2, 2005. Report of Settlement
Conference and Order (Docket No. 233) a 2. The conferenceresulted in an agreement to settlethe case
inits entirety, with one exception. 1d. Counsdl for Greenwich, who participated by telephone,
took the pogtion that the summary judgment awarded Greenwich against IMG Excavating wasfor asum
certain. I1d. n.1. Inmy report and order | noted the following:

A review of the summary judgment decison makes clear that though no sum-

certain award was made, the amount due Greenwich by IMG Excavating may be
eadly determinable.  See Recommended Decison on Third-Party Plantiff's
Motion for Partid Summary Judgment (Docket No. 63); Order Accepting

Recommended Decision of the Magidtrate Judge (Docket No. 86). Inany event,
Greenwich and MG Excavating have agreed that to the extent it isnecessary for
asum-certain determination to be made, the partieswill present that issueto the
court, without ajury, for determination of any necessary factsand conclusions of

law. The parties shal advise the court on or before July 5, 2003 whether or not
any suchissueremainsfor determination and, if so, filememorandadetailing their

respective positions on the issue.

Id. The currently pending motions were filed shortly thereafter.



On June 8, 2005 | held a telephone conference with counsdl at the request of counsd for MG
made in responseto aletter from counsel for Greenwich to counse for Jones and FFHl (the“ June 6 letter”)
demanding that no funds be disbursed to IMG by Jones or FFI without the express written consent and
approva of Greenwich. Report of Conference of Counsal and Order (*6/8/05 Order”) (Docket No. 234)
a 1. Theletter isfound in the record as Exhibit A to Motion of IMG Excavating and Congtruction Co.,
Inc. to Enforce Settlement Agreement (“IJMG Motion”) (Docket No. 235). My order Sates, in relevant
part:

| noted during the ensuing discussion the following: (i) a no time during the
settlement conference did Mr. Loeffler [counsd for Greenwich] attach to his
client’s expressed position the demand contained in his subsequent letter to Mr.
Chronis [counsd for Jones and FFI]; and (ii) Mr. Loeffler’s demand in no
respect atersor affectsthe commitments made by and among the partiesto each
other during the settlement conference or the Report of Settlement Conference
and Order | issued on June 3, 2005 following adjournment of the conference
(Docket No. 233). The court expectsdl partiesto perform in accordance with
those undertakings and that order.
6//8/05 Order at 2-3.
TheMotions

Because the pending motions are interrelated, | will discuss them together. IMG represents that,
due to the June 6 letter, FF has refused to pay IMG the amount agreed to in the settlement and that
Greenwich subsequently sent asecond letter to FFI (the“ June 9 letter”) in which it demanded that FFI pay
$130,000 of the settlement funds to Greenwich rather than to IMG. IMG Moation 19, 13. FFI has
goparently offered to place thisamount in escrow and pay the remainder of the settlement amount to MG.
Id. 11 14. IMG requests an order directing FFI to rel ease the entire settlement amount to IMG and finding

that Greenwich waived any right to secure the amount that may be due on itsjudgment againg MG in any

manner other than as agreed to at the time of the settlement conference. 1d. at 5.



Greenwich respondsthat it “hasadirect, substantid and superior right to aportion of the settlement
funds’ under theindemnity agreement upon which its summary judgment was based and under the doctrine
of equitableestoppd. Greenwich Insurance Company’s Oppositionto IMG Excavating & Congtruction]
Co., Inc.’ sMation to Enforce, etc. (“Greenwich Opposition”) (Docket No.238) at 1-2. Asl havedready
noted, the summary judgment that Greenwich obtained againg IMG was not for asum certain, and it was
not for any of the reief specificdly requested by Greenwich, the details of which are repested in its
oppodgtion. Id. a 4-5. That judgment did not give IMG aright to any particular funds of MG, including
any fundsthat it might obtain from other parties as aresult of thisaction. See 8/4/04 Order & Third Party
Complaint [ 18-35. Greenwich cites authority which supports a cdlam to some funds under the
circumstances. Oppogitionat 7-8. However, that issue has dready been decided in Greenwich’sfavor. It
isthe amount of money to which Greenwich isentitled that istill very much a issue. See IMG Excavating
and Congtruction Co., Inc.’ sResponsein Oppostion to Greenwich Insurance Company’ sMotion for Entry
of Judgment (*IMG Judgment Opposition”) (Docket No. 249) at 4-9.

My two orders, quoted above, are quite clear. Asnoted in the June 3 order, Greenwich agreed,
through counsdl, to submit to this court the issue of the amount duefrom IMG on the summary judgment “to
the extent it isnecessary” and to advise the court no later than July 5, 2005 if that course of action would be
necessary. Fromal that appears, Greenwich has made no attempt, following the settlement conference, to
cometo an agreement with IM G onthat amount. My second order, entered after Greenwich’ sdemand for
aportion of thefundsdueto IMG from FFl under the terms of the settlement agreement was made known
to me, informs the parties that Greenwich’s demand has no effect on the commitments made by other
parties under the terms of the settlement agreement. Greenwich now seeks, through itsmotion for entry of

judgment, to creete such an effect. The motion comestoo late. Greenwich could have raised this clam



during the settlement discussions. It chose not to do so and to enter into the agreement memoridizedin my
June 3 order. It cannot now decide to ignore that agreement and seek payment on its judgment via a
procedural route which it gpparently deems to be more secure. My research, like that presumably
conducted by the parties, has located no case law close enough to the facts of this case to be hepful in
determining the outcome. However, theintent of my two orderswould beviolated if IM G’ smation wereto
be denied. | recommend that the motion be granted.

Greenwich included in its oppogtion to IMG's motion to enforce the settlement a motion for an
attachment on trustee process against MG or an order directing MG to immediately provide it with
$130,000." Greenwich Oppositionat 2, 9-11. For thereasonsalready discussed, | deny themotion for an
order directing MG to immediately turn over the amount to which Greenwich clamsto be entitled on its
summary judgment. In support of itsrequest for an attachment, Greenwich has submitted an affidavit which
it contends demongtrates that it is more likely than not that it will recover at least $90,824.51 on that
judgment. Opposition a 9; Affidavit of Carrie Hoffman (“Hoffmen Aff.”) (Docket No. 240) 11 8-10.
Contrary to MG’ s argument, Response of IMG Excavating & Congtruction Co., Inc., in Opposition to
Greenwich Insurance Company’s Mation for Attachment on Trustee Process, etc. (“IMG Attachment
Opposition”) (Docket No. 248) at 2-5, Greenwich’ sagreement at the close of the settlement conferenceto
submit to the court the question of the amount due on itsjudgment againgt MG if the two parties could not
agree cannot reasonably be construed to walve its right to seek an attachment as security for that amount.
However, | agree with IMG, id. at 5-7, that Greenwich has not met the standard for an attachment under

Mainelaw.

! This motion has also been given the separate docket number of 246.



The gpplicable rule of civil procedure provides, in rdevant part:

At the commencement of and during the course of an action, dl remedies
providing for seizure of person or property for the purpose of securing
satisfaction of the judgment ultimately to be entered in the action are available
under the circumstances and in the manner provided by the law of the state in
which the digtrict court isheld . . . . The remedies thus available include arrest,
attachment, garnishment, replevin, sequestration, and other corresponding or
equivaent remedies. . . .

Fed. R. Civ. P. 64. Under Mainelaw, attachment isavailable under M. R. Civ. P. 4A, which provides, in
relevant part:
No property may be attached unless such attachment for aspecified amount is
approved by order of the court. Except as provided in subdivison (g) of this
rule, the order of approva may be entered only after noticeto the defendant and
hearing and upon a finding by the court thet it is more likely than not that the
plantiff will recover judgment, including interest and codts, in an amount equd to
or gregter than the aggregate sum of the attachment and any liability insurance,
bond, or other security, and any property or credits attached by other writ of

attachment or by trustee process shown by the defendant to be available to
stisfy the judgment.

M. R. Civ. P. 4A(c). Subdivison (g) of the Rule dedls with ex parte gpplications for atachment, a
circumstance that is not present here? The conclusory affidavit submitted by Greenwich provides no
support for its demand of $130,000, stating only that “ Greenwich deemsit necessary to requirewithholding
of $130,000 from the settlement proceedsto cover itslosses and feesto date, aswell asto protect it from
additiond lossand expensethat may beincurred . .. .” Hoffman Aff. 112. Nor istheaffidavit sufficient to
support an attachment in theamount of $90,824.51. The entire support offered by the Hoffman affidavit on

this point is the following:

2 Therule also states that “[a]n attachment of property shall be sought by filing with the complaint amotion for goprova
of the attachment,” and that attachment is available on athird-party complaint. M. R. Civ. P. 4A(c), (€) (emphasis added).



8. In or about May 2005, Greenwich paid Doten a totd of $6,000.00 to
sdttle Doten' s claim on the Bond in this lawsit.

9. As of June 23, 2005, Greenwich has sustained losses in the form of
attorneys fees and expenses in the amount of $34,824.51 in investigating and
defending clams made on the Bond and in enforcing the terms of the GIA, al of
which is recoverable under the specific terms of the GIA.

10. Thus, asof June 23, 2005, Greenwich has sustained damagesin excess
of $90,824.51.

Hoffman Aff. {1 810. No billing records or other data supporting the $84,824.51 figure have been
provided. The conclusory statement in paragraph 8 of the affidavit makes no attempt to demondirate that
the $6,000 payment came within the terms of the underlying indemnity agreement. IMG takesthe position
that much of the attorney feesincurred by Greenwich were unnecessary, excessve and not incurred in good
fath. MG Attachment Opposition at 6- 7. Inthe absence of any supporting documentation, MG isunable
to specify any amount that it is contesting or the reasonswhy aparticular expense should not be recovered.
The Hoffman affidavit is too conclusory to support atachment in a specific amount. See Tisdale v.
Peadee, 623 A.2d 165, 165 (Me. 1993).

Greenwich’ s motion for attachment is denied.

In the find pending motion Greenwich seeks the entry of judgment on its motion for summary
judgment in the amount of $90,824.51 plus interest with an order requiring the third-party defendants to
“keep indemnified Greenwich on an ongoing basisfrom liability for costs and attorneys fees sustained and
incurred by Greenwich as aresult of having executed the bond, and from such costs and attorneys fees
sugtained or incurred by Greenwich in connection with the ingant litigation.” Greenwich Insurance

Company’s Motion for Entry of Judgment (Docket No. 239) a 5. This motion is supported as to the



amount sought only by the Hoffman affidavit, which istoo conclusory to provide the necessary support for
such an award and such ongoing relief.

Under ordinary circumstances, | would recommend that this motion be denied. However, in this
case, | recommend that the court deem the motion to be the document advising the court that a dispute
remains as to the amount due on Greenwich's judgment on its third-party clamsin accordance with my
order of June 3, 2005. If the mation is so characterized, a date for the submission of the memoranda
contemplated by that order should be set as soon aspossble. Such memorandashould includethe parties
respective positions on the appropriate procedura approach to theissue, i.e., whether trid tothe court is
necessary or whether the digpute may be decided upon affidavits and memoranda of law. If the latter
dternative is chosen, the affidavits to be submitted must be presented in far greater detail than is the
Hoffmen affidavit.

Conclusion

For the foregoing reasons, (i) the motion of Greenwich Insurance Company for an attachment on
trustee process or for other relief (Docket Nos. 238 & 246) isDENIED; and | recommend (i) that the
motion of IMG Excavating and Congtruction Co., Inc. to enforce the settlement agreement (Docket No.
235) be GRANTED and (jii) that the motion of Greenwich Insurance Company for entry of judgment
(Docket No. 239) be deemed to be a submission indicating that the parties to the third-party complaint
have been unable to agree on the amount of damages and are seeking resolution by the court as
contemplated by the court’ s order dated June 3, 2005 (Docket No. 234). Inthedternative, | recommend

that Docket No. 239 be DENIED.

NOTICE



A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 22nd day of July, 2005.
/9 David M. Cohen

David M. Cohen

United States Magistrate Judge
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